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S. 742 AND DRAFT LEGISLATION TO BAN
ASBESTOS IN PRODUCTS

THURSDAY, FEBRUARY 28, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT
AND HAZARDOUS MATERIALS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 12:36 p.m., in room
2322 of the Rayburn House Office Building, Hon. Albert Wynn
(chairman) presiding.

Members present: Representatives Pallone, Capps, Solis, Bald-
win, Barrow, Green, and Shadegg.

Also present: Representative McCollum.

Staff present: Dick Frandsen, Caroline Ahearn, Karen Torrent,
Rachel Bleshman, Lauren Bloomberg, Ann Strickland, Jerry Couri,
David McCarthy, and Garrett Golding.

OPENING STATEMENT OF HON. ALBERT WYNN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF MARYLAND

Mr. WYNN. Good afternoon, everyone. I would like to call the
meeting to order. Today we have a hearing on S. 742, the Ban As-
bestos in America Act of 2007, and draft legislation referred to as
the committee print to Ban Asbestos in Products. For purposes of
making opening statements, the chairs and ranking members of
the subcommittee and the full committee will each be recognized
for 5 minutes. All other members of the subcommittee will be rec-
ognized for 3 minutes. Those members may waive the right to
make an opening statement, and when first recognized to question
witnesses, instead, add those 3 minutes to their time for questions.
Without objection, all members will have 5 legislative days to sub-
mit opening statements for the record. The chair would now recog-
nize himself for an opening statement.

Today’s legislative hearing is, as I indicated, on S. 742, the Ban
Asbestos in America Act of 2007, and our draft legislation called
the committee print to Ban Asbestos in Products. The Senate bill
and the committee print would amend the Toxic Substances Con-
trol Act. We will not focus today on the research and study provi-
sions in S. 742, involving certain Federal health agencies, since
they are primarily within the jurisdiction of the Subcommittee on
Health. Rather, we will focus on the provisions of S. 742 that
amend TSCA.

Each year, an estimated 10,000 Americans die as a result of as-
bestos exposure. According to an Environmental Working Group
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study, more than 43,000 Americans have died from asbestos-re-
lated diseases since 1979. Asbestos is classified as a known human
carcinogen, according to the World Health Organization, EPA, and
other public-safety organizations. No safe level or threshold level of
exposure to asbestos has been established.

The primary human exposure pathway from asbestos is through
breathing particles that are released into the air. Asbestos fibers
can be released into the air as a dust when used in manufacture,
processing, use, demolition, or disposal of asbestos-containing prod-
ucts. Medical studies show that people who are exposed to airborne
asbestos have an increased risk of developing respiratory diseases
such as asbestosis, a progressive, long-term disease of the lungs,
which leads to scarring of lung tissue; mesothelioma, a rare form
of lung cancer that is almost always fatal; and lung cancer, a ma-
lignant tumor that invades and obstructs the lungs’ air passages.

In a 1989 final rule, the EPA sought to phase-out and ban most
of the asbestos-containing products manufactured in the United
States. Unfortunately, EPA’s rule was overturned in 1991 by the
Fifth Circuit Court of Appeals. As a result of the Court’s decision,
only six asbestos-containing products remained banned, flooring
felt, roll board, corrugated commercial and specialty paper, and in
new uses of asbestos in products that have not historically con-
tained asbestos. According to the World Health Organization, with
some exceptions relating to certain uses, more than 40 countries
have banned asbestos, including all members of the European
Union. Today, I am pleased to say that we are making progress to-
wards a broad ban on asbestos in this country.

Last October, the Senate unanimously passed S. 742 introduced
by Senator Patty Murray. The committee print contains many of
these same provisions that amend ToSCA with certain changes and
classifications. One of the most important changes in terms of pro-
tecting public health is that the ban on asbestos pertains to asbes-
tos containing products. Based on technical comments provided by
the EPA to our subcommittee, asbestos-containing products are de-
fined as “any product, including any part, in which asbestos is de-
liberately added or used, or which asbestos is otherwise present in
any concentration.” We have heard many concerns from Govern-
ment officials and scientists and public health doctors and victims
groups and labor groups that the one-percent threshold in S. 742
is not protective of human health. It is not a health-based or risk-
based standard. The 1-percent standard was adopted more than 30
years ago, and was related to the limit of detection for the analyt-
ical methods available at that time.

As we read S. 742, it provides no authority for EPA to adjust the
standards to conform to the advances in science and testing meth-
odologies. In a 2004 memorandum, the EPA’s Office of Solid Waste
and Emergency Response stated that the use of a 1 percent thresh-
old as a trigger for cleanup of asbestos at Superfund sites may not
be protective of human health. The memorandum also states that
recent data from the Libby Montana Superfund site and other sites
provide evidence that soil and debris containing significantly less
than 1 percent asbestos can release unacceptable air concentrations
of all types of asbestos fibers. At Libby, asbestos contamination
from a nearby vermiculite mine has led to almost 200 deaths and
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1,200 being diagnosed with lung abnormalities. Cleanup at Libby
began in 1999, and more than $180 million has been spent, to date,
with more to be done.

I understand that some have raised concerns about the possi-
bility of asbestos in ambient air in the context of asbestos-con-
taining products. As the legislation moves forward, we intend to
work with all parties to address their concerns while maintaining
public health protection.

I look forward to hearing the views of our witnesses today on S.
742 and the committee print. I want to mention that we added a
witness to the third panel for today at the request of the ranking
member of the subcommittee, less than 48 hours before the hear-
ing. While I don’t intend this practice to become a precedent, I
think in the spirit of cooperation, we wanted to certainly accommo-
date this request.

At this time, I would like to enter in a statement. Senator Patty
Murray, who introduced this bill, the Ban Asbestos in America Act
of 2007, and Senator Johnny Isakson and Senator Barbara Boxer,
cosponsors of the bill, have asked to submit a joint statement for
the record, to present the merits of their legislation. Without objec-
tion, their joint statement will be included in the hearing.

At this point, it gives me pleasure to recognize the ranking mem-
ber of the Subcommittee on Environment and Hazardous Mate-
rials. I believe this is your first formal hearing, so I am pleased to
recognize the gentleman from Arizona, Mr. Shadegg.

OPENING STATEMENT OF HON. JOHN B. SHADEGG, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ARIZONA

Mr. SHADEGG. Thank you, Mr. Chairman, and I do want to ac-
knowledge that this is my first hearing in the role of ranking mem-
ber. I was able to secure that position upon the retirement of
former Speaker Denny Hastert, and I am pleased to be here. As
you know, you and I have worked together on many issues in the
past and have had a cordial relationship, and I look forward to
having that here on this subcommittee.

I do want to thank you for holding this hearing on this very im-
portant legislation. I think it is a critically important piece of legis-
lation. T have the greatest sympathy for the victims of mesothe-
lioma-I have some training in how to say it-the victims and fami-
lies. This disease and other asbestos-related illness are serious ill-
nesses that cause chest, lung and gastrointestinal cancers. They
are horrible and debilitating diseases that no one wants to see per-
petuated or go on.

In my State of Arizona, we do some asbestos mining, and in fact,
we mine a unique form of asbestos called chrysotile. And years ago,
when I was in the Arizona Attorney General’s Office, we were shut-
ting down a chrysotile asbestos site, and I went there and visited
the workers, talked to the people on the site, and actually spent
some time visiting with the life insurance salesmen who live in the
area, who taught me a little bit about the difference between
chrysotile asbestos and other forms of asbestos. So I think it is im-
portant that we shine light on this issue, that we study it, and that
we consider it carefully.
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I would be remiss if I didn’t note that I am somewhat regretful
that this hearing is occurring late in the day, late in the week,
such there are not as many members present as I think either one
of us would like. It would be much preferable that the hearing on
this important topic were occurring when we had a better oppor-
tunity for attendance.

That being said, I am anxious to hear the testimony of our wit-
nesses and to proceed. I believe that it is important to note that
S. 742 did pass under unanimous consent with 100-percent support
and no dissent in the Senate. I understand that is the other body,
and we should act in our own fashion, but I think we should do
so carefully and deliberately.

I must say, as an opening comment, that I am concerned about
some aspects of the committee print. I am particularly concerned,
and I will try to focus on this to the best I can in my questioning,
with some of the definitions in the committee print. In the com-
mittee print, a new term “asbestos-containing product” appears.
And Mr. Chairman, you just read this term, which defines prod-
ucts, and it says that the term covers any product, including any
part of that product, to which asbestos is deliberately added, used
in, or and you read these words, “is otherwise present in any con-
centration.” I must say I have some concern with the language of
“otherwise present in any concentration” because that is a vastly
broader definition than is in S. 742, and I believe it raises issue
of us pulling into this debate issues we do not intend to.

You just noted that asbestos can be airborne in the dust. At least
it has been my understanding that when you set a standard that
says we are regulating every product which has asbestos in any
concentration, it is my understanding that that can mean, for ex-
ample, scotch tape, where, as it is being manufactured, an ambient
particle of asbestos got onto the scotch tape. Suddenly, it becomes
an asbestos-containing product, and falls under the entire rubric of
regulation, for example, which would cover asbestos insulation, or
asbestos intentionally put into a product such as a break line. So
I think that definition is one that gives me some very severe con-
cern.

A second issue which I have in looking at the Senate past bill,
742, is issue of use by the Defense Department in defending this
Nation and protecting our sons and daughters who are in uniform,
and the different treatment of the two bills. It is my understanding
of the wording of the committee print that under the committee
print, the strictures on Defense Department are much more severe,
much more problematic, and would open the Defense Department
to citizen suits. I have concerns about citizen suits, certainly citizen
suits against our Defense Department, at a time when they should
be allocating all available resources to defending the Nation. So
that is a second concern I have.

The last concern that I want to articulate in my opening state-
ment is that as I understand the committee print, it essentially
provides that sand and gravel operations or aggregate operations
are brought into the coverage of the bill, in a way that S. 742 does
not do, and could be phenomenally expensive in that that would re-
quire the testing, essentially, of every single load of rock or gravel
which is mined, because of the potential for asbestos, simply in the
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soil, which is scooped up by a sand and gravel operator and
dumped into a dump truck, and as I understand the committee
print, it would cause the seller of that aggregate, as he puts it into
a dump truck, if that dump truck is going to sell it to me to put
as my lawn as gravel, where we have gravel lawns to save water,
to test every single load. I believe that that we need to be cautious
here. Certainly, we want to take the steps necessary to protect
human health, but I don’t think we want to overreach in the draft-
ing of that legislation or be overly broad, thus causing the legisla-
tion to be impractical.

With that, I yield back the balance of my time.

Mr. WYNN. I thank the gentleman for his opening statement. At
glis time, I am pleased to recognize the gentleman from Texas, Mr.

reen.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman, for holding the hearing.
This is an important issue to the health and safety of American
consumers and workers. Today, men and women and children
across the Nation are unknowingly exposed to asbestos through
their work, home, or everyday consumer products. Widely used in
commerce for its strength, flexibility and resistance to heat and
corrosion, asbestos is found in over 3,000 products, including com-
mon items such as insulation, fabric, cement, and tiles. I represent
the Port of Houston, and I have just dozens of seamen over the last
20 years who have been affected by asbestos exposure, and I have
been to funerals where they have ultimately passed away from the
process of inhaling that asbestos, the seamen who are working
around the ships, and that is why I am glad this bill is before us.

The EPA estimates that 27 million Americans were exposed to
occupational asbestos exposure that can lead to health effects be-
tween 1940 and 1980. Today, approximately 1.3 billion construction
and general industry employees face considerable asbestos expo-
sure at the workplace. Exposure to asbestos can cause a variety of
illnesses, including mesothelioma, lung cancer, and fibrosis of the
lungs. The long latency period for the diseases means it can take
decades before symptoms surface, even as long as 40 years, and
again, I could almost sign affidavits to show that affect. Protective
standards have been adopted and tightened over the years, but
human health risks remain. That is why I am pleased the sub-
committee is considering a legislation that attempts to reduce the
risk of asbestos exposure.

As said before, S. 742 had passed the Senate. The legislation has
drawn bipartisan support and set a marker. The committee print
adheres to the Senate bill with certain changes, including the scope
of the prohibition, exempting certain caustics in aggregate prod-
ucts, and increasing criminal penalties for bill violations. This draft
has potential to be an effective weapon in combating future asbes-
tos exposure and health effects, and I look forward to the testi-
mony, and I look forward, Mr. Chairman, for us moving the bill as
expeditiously as possible. And I yield back my time.

Mr. WYNN. I thank the gentleman. At this time, the chair would
recognize Mrs. Capps, the gentle lady from California.
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OPENING STATEMENT OF HON. LOIS CAPPS, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Mrs. CApPS. Thank you, Mr. Chairman. Thank you so much for
holding this hearing. I am very much looking forward to hearing
from our esteemed witnesses today.

This legislation is so critical, and it is so important that we move
forward on it right now. We cannot afford to wait. We cannot, in
good conscience, continue to sit idly by while countless numbers of
unsuspecting men, women and children are exposed to this toxin,
in their homes, in their workplaces, and in their schools. The po-
tential consequences of these exposures are so severe.

Mesothelioma and other asbestos-related diseases continue to
take a very serious toll on patients and their families. The latency
period, as my colleague Mr. Green mentioned, for these diseases
ensures that, unfortunately, we are going to continue to face many
new cases in the years and decades to come, even should we com-
pletely ban asbestos. So we have to pass legislation that gives hope
to those already suffering and exposed to asbestos, suffering from
mesothelioma and these other dreaded asbestos-related diseases,
while at the same time, we need to take aggressive steps to ban
asbestos in order to protect future generations from exposure.

I am so pleased that you mentioned the area, Mr. Chairman,
where a situation did occur, Libby, Montana. I grew up a few miles
from there, and I know, personally, of the devastation that oper-
ation, located in the most pristine and beautiful wilderness area,
what has happened there to all of the unsuspecting workers who
went to work every day in that operation, and how for their fami-
lies, it is a like plague that has visited generation after generation
of those families. That place, alone, is worth of all of our efforts.
Unfortunately, it isn’t the only place that we are talking about.

And I am also very proud that the Mesothelioma Applied Re-
search Foundation is headquartered in Santa Barbara, in my con-
gressional district, in California. And I know, today, that we have
several foundation board members with us, and in particular, I
want to recognize Sue Vento, who is in the audience today. I am
extremely grateful to have the opportunity to support legislation
that honors Sue’s husband, and our former colleague Bruce Vento.
And I am pleased that we are joined by the person that has suc-
ceeded him in his congressional district, Betty McCollum, another
esteemed colleague. Thank you, Sue, for all that you and the foun-
dation have done and are continuing to do to help patients and
their families and to raise the awareness to the public. So many
people have no idea what we are even talking about.

And unfortunately, there is no cure for this terrible disease. Bet-
ter diagnostic and treatment options for those who are afflicted will
only be possible with enhanced Federal commitment to better re-
search, and we need that as well. Over the past several years, the
foundation has used private donations to fund research and to
identify better treatments for mesothelioma. It is high time that
the Federal Government do its part in expanding research on this
deadly cancer.

I am committed to working with Chairman Wynn and Chairman
Pallone to enact legislation this year that will ban asbestos and ex-
pand Federal research into mesothelioma and other asbestos-re-
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lated diseases. I cannot emphasize enough how important it is to
move quickly on this issue. We must make sure that that this is
not the end of the road, today, for this crucial legislation, so I
strongly urge this committee to pass legislation that steadfastly
protects public health, while addressing the needs of current and
future patients who are stricken and will be stricken—we know
they will—with cancer and other conditions, because of previous
and current exposure to asbestos.

Thank you, Mr. Chairman. I yield back

Mr. WYNN. I thank the gentle lady. At this time, the chair would
recognize the distinguished vice chairwoman of the committee, the
gentle lady, Ms. Solis from California.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Ms. Soris. Thank you, Mr. Chairman, for having this hearing. It
is a very important hearing today. I appreciate the testimony that
we are going to hear from the witnesses, also.

The issue of asbestos and related asbestos diseases is a very im-
portant issue for all of us to address. Asbestos, as you know, causes
significant health risks. Each year, about 10,000 people die as a re-
sult of occupational exposure, and tens of thousands of others suf-
fer from lung conditions which make breathing so difficult, they
can’t even fully enjoy daily life. This is further complicated because
symptoms may not show up for many years, until after. And I am
concerned about the risk posed by workers, including the 1.3 mil-
lion employees in the construction and general industries who face
significant exposure on the job, and their families, who may be ex-
posed to materials that are brought home, unintentionally.

In 1989, the EPA attempted to ban all uses of asbestos, for which
there were readily available substitutes. The ban was supported by
10 years of hearings and over 100,000 cases of records, including
several hundred scientific studies, but the Fifth Circuit Court
struck down the ruling, citing concerns with provision in the Toxic
Substances Control Act. In the 109th Congress, I authorized sev-
eral amendments to fix the Toxic Substances Control Act, with re-
gard to substances regulated through the Stockholm Convention. I
recognize that if the EPA failed to regulate asbestos, then public
health would continue to be at risk, but from asbestos and other
known carcinogens. Unfortunately, these amendments were not
fully considered, and asbestos and other known carcinogens are
still threatening our workers and our families.

The committee print before us today is a necessary step towards
achieving needed protections for our community, and I am pleased
that it recognizes the risk of asbestos to public health by prohib-
iting the importation, the manufacture, processing or disturbing in
commerce of asbestos products at a level protective to our public
health. I am interested in the views of our witnesses today regard-
ing the exemptions, exemptions including both Senate bill 742 and
the committee print before us, and I am also interested in ensuring
that any legislation we consider in this body is fully protective of
the health of our workers and our families. I recognize the work
done by our colleagues in the Senate to move Senate bill 742 for-
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ward and look forward to working with them to resolve any of the
differences before we send a bill to the President’s desk.

As a member of the Health Subcommittee, I also hope that we
can work together to develop Federal research assistance for asbes-
tos and recognize the Senate efforts to include these provisions.

Again, Mr. Chairman, I thank you for having this very important
hearing, and I look forward to hearing the testimony of our wit-
nesses. I yield back the balance of my time.

Mr. WynN. I thank the gentle lady for her statement. At this
time, the chair would recognize the gentle lady from Wisconsin,
Ms. Baldwin.

Ms. BALDWIN. Thank you, Mr. Chairman.

OPENING STATEMENT OF HON. TAMMY BALDWIN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF WIS-
CONSIN

It is so important that we are shining a light on the harmful ef-
fects that asbestos-containing products can have on each and every
one of our lives, and this hearing comes at a very critical time for
millions of Americans who have been and are being exposed to as-
bestos in places where they live, work, or play, and many don’t
even know it. Thousands of people, every year, die from asbestos-
related diseases-absolutely devastating those affected, including
their families and their communities.

We are long overdue in our action to ban asbestos. Decades have
passed since the EPA first issued its final rule prohibiting certain
asbestos-containing products. Yet court orders, red tape, and agen-
cy inaction seems to have stalled any real progress in terms of ban-
ning the products that are making people sick. And once again, our
Nation finds itself behind the pack in terms of addressing this
issue. More than 40 countries, including all members of the Euro-
pean Union have banned the use of asbestos.

One of the real dangers with asbestos still being so prevalent
today is that those people who have been or are being exposed may
not show any signs of an illness until well into the future, and long
after any prevention would have been helpful. And if we continue
on this path without a comprehensive ban on the importation,
manufacture, processing and distribution of asbestos, we are look-
ing at decades, perhaps even generations more, of suffering from
this devastating illness.

Finally, let me add that as we move forward on this issue and
this bill, it is important that we take into consideration all aspects
of controlling asbestos exposure, through awareness, education,
prevention, and research. I recognize that the resource component,
similar to that in the Senate bill, is not included in the committee
print before us today; however, knowing that the research and
treatment for asbestos-related diseases has been limited, I believe
that we must consider authorizing Federal funding for research,
and I would look forward to delving more deeply in this issue in
the Health Subcommittee, on which I also sit, and also as this bill
reaches the full Energy and Commerce Committee.

Again, thank you, Mr. Chairman, for holding this hearing today,
and I look forward to hearing from our witness panels.
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Mr. WYNN. Thank you for your opening statement. At this time,
the chair would recognize the gentleman from Georgia, Mr. Bar-
row.

Mr. BARrROW. I thank the chairman, and waive opening state-
ment.

Mr. WYNN. The Chair would recognize the gentleman from New
Jersey, Mr. Pallone.

OPENING STATEMENT OF HON. FRANK PALLONE JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman, and I will be brief, but
I just wanted to thank you for holding these critically important
hearing, and I understand that the research component of this leg-
islation is in the Health Subcommittee, so I just wanted to commit
to you that we will work to enact Ms. McCollum’s legislation in
both subcommittee and that the bill that bans asbestos and pro-
tects people from harmful effects from asbestos exposure is obvi-
ously so important because we want to prevent future generations
from being exposed to asbestos.

As we all know, the inhalation of asbestos fibers can cause seri-
ous illness. It is disturbing to me to think that there have been an
estimated 27.5 million workers exposed to asbestos while on the job
between 1940 and 1979. In 1989, the EPA issued a rule banning
asbestos in any products that asbestos is deliberately added or
which contains more than 1 percent by weight, but unfortunately,
as you know, in 1991, an issue challenged the rule, and the EPA’s
ban was severely watered down. That is why I am glad that we are
here to discuss this draft legislation that would ban asbestos in any
product to which asbestos is deliberately added or used. It rep-
resents an incredibly strong standard and is an important step in
protecting workers and everyday citizens from the ill effects of as-
bestos.

Since the World Health Organization, the EPA, and other health
and safety organizations have not established a safe level for asbes-
tos exposure, it is imperative that we have the strongest possible
ban, and I believe this legislation is the vehicle that will provide
that ban.

So I just want to thank you again, and I want to acknowledge
the presence of Sue Vento in the hearing today. I, of course, had
the privilege of serving with Congressman Bruce Vento before his
untimely death in 2000, and in fact that she is carrying on with
this, such an important bill, and a subject that impacted him. I
really thank her for that. And thank you, Mr. Chairman.

Mr. WYNN. Thank you. I look forward to working with you, and
I want to recognize the outstanding work you have done on a host
of health issues, and I think we are going to be able to move this
measure forward rapidly.

At this time, I would like to recognize one of our esteemed col-
leagues. She has been referenced earlier, Congresswoman Betty
McCollum. She is not a member of the subcommittee, but with your
indulgence, she is one of the distinguished sponsors of the House
legislation to ban asbestos H.R. 3339, the Bruce Vento Ban Asbes-
tos and Prevent Mesothelioma Act of 2007. I want to applaud her
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leadership on this issue and her hard work, and certainly, we
would like to hear comments that she might choose to make at this
time.

OPENING STATEMENT OF HON. BETTY MCCOLLUM, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MIN-
NESOTA

Ms. McCoLruM. Thank you, Mr. Chairman. I thank you so much
for holding this hearing. Thank you, Ranking Member Shadegg, for
your work on this important piece of legislation, and Mr. Pallone,
for your commitment to hear the related issues in your committee.

I really thank everyone for being here to take the time to learn
about this current situation, explore ideas and to come forward
with solutions. I am proud to have introduced the Bruce Vento Ban
Asbestos and Prevent Mesothelioma Act, H.R. 3339, the companion
bill to Senate 742.

Congressman Vento was my predecessor and my dear friend, and
I wish he was the one sitting here today. I want to thank Sue for
her help and her support, and all of those who are here with her
today, and those who can’t be with her today, who have worked on
this issue. They have been tireless advocates, and they have really
represented well the families who live with this disease.

As it has been said, millions of Americans are exposed to asbes-
tos every year, and it is long past time that we join the 40 other
countries that have banned asbestos. The Senate has been working
hard on this bill for years. It was finally able to pass it unani-
mously at the end of the year. Senator Murray and Senator Isak-
son deserve a great deal of thanks for all of their hard work and
dedication on this issue. It is my sincere hope the House will also
have the opportunity to pass a bill to ban asbestos.

Once again, I thank the chairman, the committee staff, and the
full committee for taking up this important issue and allowing me
a few minutes here today. I thank you, and I look forward to hear-
ing how this is discharged later.

Mr. WyNN. Well, thank you very much. I also want to recognize
Ms. Vento. I also, along with many people, served with your hus-
band. He was a great man and a real credit to this House, and I
think it is great that Ms. McCollum is recognizing his memory
through this effort.

This will conclude the opening statements by members.

Other statements for the record as well as the text of the com-
mittee print will be placed in the record at this time.

. 1[lThe prepared statement of Mr. Dingell and the committee print
ollows:]
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Statement of Rep. John D. Dingell
Chairman
Committee on Energy and Commerce

For immediate release: February 28, 2008
Contact: Jodi Seth, Alex Haurek or Lauren Bloomberg, 202-225-5735

DINGELL ON S. 742 AND DRAFT LEGISLATION
TO BAN ASBESTOS IN PRODUCTS

Washington, D.C. -~ Rep. John D. Dingell (D-MI), Chairman of the Committee on Energy
and Commerce, inserted the following statement into the hearing record this afternoon
at a Subcommittee on Environment and Hazardous Materials hearing entitled
“Legislative Hearing on S. 742 and Draft Legislation to Ban Asbestos in Products.”

“Mr. Chairman, today the Subcommittee meets to consider a very important
public health issue involving legistation to ban or severely restrict the manufacture and
distribution in commerce of asbestos-containing products. Imports of asbestos-
containing products would also be prohibited. Many people may be surprised to learn
that the use of asbestos, a “known human carcinogen” with no established safe
threshold level for exposure, is not banned in the United States.

“The Centers for Disease Control and Prevention reports that more than 8,000
people in the U.S. died in 2004 from mesothelioma and asbestosis. This number does
not include deaths from asbestos-related lung cancer. Worldwide, the World Health
Organization estimates that 90,000 people die each year from asbestos-related lung
cancer, mesothelioma, and asbestosis.

“Asbestos litigation has also been a real problem for many companies and
industries. The American automotive industry has not manufactured vehicles with any
parts containing asbestos for many years and has no intention of doing so in the future.
Prohibiting the import of asbestos-containing parts from countries such as China will not
only protect the health of American workers but also help reduce future potential liability
and litigation costs for responsible companies. That can only be described as a win-win
outcome.

“Mr. Chairman, | thank you for your leadership in holding this legislative hearing.
I would also like to acknowledge the leadership of Senator Patty Murray, who has
worked for many years to get asbestos out of products, and the leadership in the House
of Representative McCollum, who has introduced legislation and met with me personally
to urge action. | hope all members of the Subcommittee are willing to work together in a
cooperative manner to protect our citizens from a contaminant that is known to cause
cancer and thousands of deaths each year.”

-30-
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[COMMITTEE PRINT]

FEBRUARY 15, 2008
110TH CONGRESS
2D SESSION H o R.

To amend the Toxic Substances Control Act to reduce the health risks
posed by ashestos-containing products, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

M_. introduced the following bill; which was referred to the
Committee on

A BILL

To amend the Toxic Substances Control Act to reduce the
health risks posed by asbestos-containing products, and
for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Bruce Vento Ban As-

thh = W N

bestos and Prevent Mesothelioma Act of 2008”.

£A\V10\021508\021508.086.xmi {396403/15}
February 15, 2008 (4:30 p.m.)
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1 SEC. 2. ASBESTOS-CONTAINING PRODUCTS.

2 (a) IN GENERAL.—The Toxic Substances Control Act

3 (15 U.S.C. 2601 et seq.) is amended by adding at the end

4 the following:

5 “TITLE VI—ASBESTOS-

6 CONTAINING PRODUCTS

7 “SEC. 601. DEFINITIONS.

8 “In this title:

9 “(1) ASBESTOS.—The term ‘asbestos’ has the
10 meaning given that term in section 202(3).
11 “(2) ASBESTOS-CONTAINING PRODUCT.—The
12 term ‘asbestos-containing product’ means any prod-
13 uct (including any part) to which asbestos is delib-
14 erately added, or used, or in which asbestos is other-
15 wise present in any concentration.
16 *(3) DISTRIBUTE IN COMMERCE.—
17 “(A) IN GENERAL.—The term ‘distribute
18 in commerce’ has the meaning given the term
19 in section 3.
20 “(B) ExcLUSIONS.—The term ‘distribute
21 in commerce’ does not include—
22 “(i) the sale, introduction or delivery
23 for introduction into commerce, or holding
24 of an asbestos-containing product, or an
25 interest in real property (and improve-

FV10\0215081021508.086.xml  (396403115)

February 15, 2008 (4:30 p.m.)
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ments thereon), by a person that is an end
user;

“(i1) the sale, introduction or delivery
for introduction into commerce, or holding
of an asbestos-containing produet by a per-
son solely for the purpose of disposal of
the ashestos-containing product in compli-
ance with applicable Federal, State, and
local requirements; or

“(iil) the sale, introduetion or delivery
for introduction into commerce, or holding
of a motor vehicle that was manufactured
and sold before the date of enactment of
this title and that has an asbestos-con-
taining product installed in or on the

motor vehicle.

“(4) MOTOR VEHICLE.—The term ‘motor vehi-
cle’ has the meaning given that term in section
30102(a)(6) of title 49, United States Code.

“(5) PERSON.—The term ‘person’ means—

“(A) any individual;

“(B) any trust, corporation (including a

government corporation), company, association,
firm, partnership, joint venture, sole proprietor-

ship, or other for-profit or nonprofit business

(396403/15)
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4
1 entity (including any manufacturer, importer,
2 distributor, or processor);
3 “(C) any Federal, State, or local depart-
4 ment, agency, or instrumentality; and
5 “(D) any interstate body.
6 “SEC. 602, PUBLIC EDUCATION PROGRAM.
7 “(a) IN GENERAL.—Not later than 1 year after the
8 date of enactment of this title, the Administrator, in con-
9 sultation with the Chairman of the Consumer Product
10 Safety Commission, the Director of the Centers for Dis-
11 ease Control and Prevention, the Secretary of Labor, and
12 other appropriate Federal agencies, shall establish a plan
13 and initiate a program—
14 “(1) to increase awareness of the dangers posed
15 by—
16 “(A) asbestos-containing produets in
17 homes and workplaces; and
18 “(B) asbestos-related diseases;
19 “(2) to provide current and comprehensive in-
20 formation to asbestos-related disease patients, family
21 members of patients, and front-line health care pro-
22 viders on—
23 “(A) the dangers of asbestos exposure;
24 “(B) asbestos-related labeling information;
25 “(C) health effects of exposure to asbestos;

£A\V10\021508\021508.086.xm!
Fabruary 15, 2008 (4:30 p.m.}

(396403115)
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“(D) symptoms of asbestos exposure; and

2 ‘ “(E) available and developing treatments
3 for asbestos-related diseases, including clinical
4 trials;

5 “(3) to encourage asbestos-related disease pa-
6 tients, family members of patients, and front-line
7 health care providers to participate in research and
8 treatment endeavors relating to asbestos; and

9 “(4) to encourage health care providers and re-
10 searchers to provide to asbestos-related disease pa-
11 tients and family members of patients information
12 relating to research, diagnostic, and clinical treat-
13 ments relating to asbestos.

14 “(b) GREATEST RiSKS.—In establishing the pro-
15 gram, the Administrator shall give priority to asbestos-
16 containing products used by eonsumers and workers that
17 present or will present the greatest risk of injury to human
18 health.

19 “(c) AUTHORIZATION OF APPROPRIATIONS.—There
20 are authorized to be appropriated such sums as are nec-
21 essary to carry out this section.

22 “SEC. 603. PROHIBITION ON ASBESTOS-CONTAINING PROD-
23 UCTS.

24 “(a) PROHIBITION.—

£AVI0(0215081021508.086xml  (396403115)

February 15, 2008 {(4:30 p.m.)
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1 “(1y IN GENERAL.—Subject to subsection (b),
2 no person shall import, manufacture, process, or dis-
3 tribute in commerce asbestos-containing produects.
4 “(2) EFFECTIVE DATE.—The prohibition under
5 paragraph (1) shall take effect 2 years after the date
6 of enactment of this title.
7 “(b) EXEMPTIONS.—
8 “(1) IN GENERAL.—Any person may petition
9 the Administrator for an exemption from the re-
10 quirements of subsection (a), and the Administrator
11 may grant, by rule, such an exemption if the Admin-
12 istrator determines that—
13 “(A) the exemption would not result in an
14 unreasonable risk of injury to health or the en-
15 vironment; and
16 “(B) there is no alternative to the asbes-
17 tos-containing produet that is the subject of the
18 petition.
19 “(2) TERMS AND CONDITIONS.—An exemption
20 granted under this subsection shall be in effect for
21 such period (not to exceed a total of 3 years) and
22 subject to such terms and conditions as the Adminis-
23 trator may prescribe.
24 “(3) GOVERNMENTAL USE.—

£AV10\021508\021508.086.xm!
February 15, 2008 (4:30 p.m.}

(396403115)



FATB\HM\ASBES08_001.XML

O 00 N1 N L R W N

[ T N6 T N R L e e i e e )

V100021508102 1508.088.xmi
February 15, 2008 (4:30 p.m.)

18

HLC.
7

“(A) IN GENERAL.—An exemption from

the requirements of subsection (a) shall apply,

only to the extent necessary for the ecritical

functions described in a certification provided

under clause (1) or (ii), if the exemption is—

“(i) sought by the Secretary of De-

fense and the Secretary certifies, and pro-

vides a copy of that certification to the Ad-

ministrator and Congress, that—

“(I) use of the asbestos-con-
taining product is necessary to the
critical functions of the Department
of Defense;

“(II) no reasonable alternatives
to the asbestos-containing product
exist for the intended purpose;

“(IIT) use of the asbestos-con-
taining product will not result in an
unreasonable risk of injury to health
or the environment; and

“(IV) the use of the product is in
compliance with all Federal laws and
regulations; or

“(il) sought by the Administrator of

the National Aeronautics and Space Ad-

{396403115)
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ministration and the Administrator of the

National Aeronautics and Space Adminis-

tration certifies, and provides a copy of

that certification to Congress, that—

“(I) the asbestos-containing
product is necessary to the ecritical
functions of the National Aeronautics
and Space Administration;

“(II) no reasonable alternatives
to the asbestos-containing product
exist for the intended purpose;

“(IIT) the use of the asbestos-
containing product will not result in
an unreasonable risk of injury to
health or the environment; and

“(IV) the use of the product is in
compliance with all Federal laws and

regulations.

“(B) CONTENTS.—A certification required

under subparagraph (A) shall include a deserip-

tion of the critical funetions, and shall identify

any

authorized manufacturer, importer,

distributer, or contract-authorized user of the

exemption on behalf of the Department of De-

(396403115)
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fense or the National Aeronautics and Space
Administration.

“(C) LIMITATION.—A certification under
this paragraph shall not be effective for more
than 5 years, unless the Secretary of Defense
or the Administrator of the National Aero-
nautics and Space Administration recertifies
within 5 years after a prior certification.

‘(4) DIAPHRAGMS FOR EXISTING CHLOR-AL~

KALI ELECTROLYSIS INSTALLATIONS,—

“(A) IN GENERAL.—The requirements of
subsection (a) shall not apply to any chlor-alkali
electrolysis installation in existence and using
asbestos diaphragms as of the date of enact-
ment of this title, or to caustic soda produced
at such an installation that contains asbestos in
an amount less than .01 percent.

“(B) REVIEW .~

“(i) IN GENERAL.—Not later than 3
years after the date of enactment of this
title, and every 6 years thereafter, the Ad-
ministrator shall review the exemption pro-
vided under subparagraph (A) to deter-

mine the appropriateness of the exemption.

(396403115)



FATB\HM\ASBES08_001. XML

=T~ IR N« Y N L A o

[ e T e T e Sy
R E8NRE8Bsx3I&&RE&E =S

£:AV10\021508\021508.086.xm!
February 15, 2008 {4:30 p.m.}

21
HLC.
10

“(ii) ScOPE.—In econducting the re-
view of the exemption provided under sub-
paragraph (A), the Administrator shall ex-
amine whether the chlor-alkali electrolysis
installation presents or will present an un-
reasonable risk of injury to health or the
environment, including the risk of injury to
an individual relating to the operation by
the individual of each chlor-alkali elec-
trolysis installation described in subpara-
graph (A).

“(iil) PUBLIC PARTICIPATION.—In
conducting the review of the exemption
provided under subparagraph (A), the Ad-
ministrator shall provide public notice and
a 30-day period of public comment.

“(C) DECISION RELATING TO EXTENSION
OF EXEMPTION.—Upon completion of a review
of an chlor-alkali electrolysis installation under
subparagraph (B)(i), if the Administrator de-
termines that the chlor-alkali electrolysis instal-
lation presents or will present an unreasonable
risk of injury to health or the environment, the

Administrator may terminate the exemption

(396403!15)
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provided to the electrolysis installation under
subparagraph (A).
“(5) AGGREGATE PRODUCTS.—

“{A) IN GENERAL.—Subsection (a)(1)
shall not apply to aggregate products (extracted
from stone, sand, or gravel operations) that—

“(1) are imported, manufactured,
processed, or distributed in commerce for
the uses described in subparagraph (D) of
this paragraph; and

“(i1) have been tested using a test
method established under subparagraph

(B) and determined to have an asbestos

content that is less than—

“(I) 0.25 percent; or
“(I1) if a lower asbestos content
level has been established by the Ad-

ministrator under subparagraph (C),

such level.

“(B) ASBESTOS TEST METHOD.—(i) Not
later than 1 year after the date of enactment of
this title, the Administrator shall issue guidance
establishing the test method for purposes of
compliance with this paragraph. In developing

(396403115)
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1 the test method under this clause, the Adminis-

2 trator shall evaluate and take into account—

3 “(I) the most accurate and precise

4 test methods for sampling and analysis of

5 asbestos-containing aggregate products;

6 “(I) actual and potential human ex-

7 posures to asbestos-containing aggregate

8 products; and

9 “(IT) activity-based monitoring of as-
10 bestos-containing aggregate products.
11 “(i1) Not later than 3 years after the date
12 of enactment of this title, the Administrator
13 shall promulgate final regulations establishing
14 the test method for purposes of compliance with
15 this paragraph. In establishing the test method
16 under this clause, the Administrator shall evalu-
17 ate and take into account the factors described
18 in clause (i)(I) through (IIT).
19 “(C) REVIEW AND REVISION OF CONTENT
20 LEVEL.— Not later than 3 years after the date
21 of enactment of this title, and at least every 3
22 years thereafter, the Administrator shall review
23 the currently effective asbestos content level
24 under subparagraph (A)(i) or (i) and deter-
25 mine whether the level is protective of human

£\V10\021508\021508.086.xmi (396403115}

February 15, 2008 (4:30 p.m.)
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health and the environment. If the Adminis-
trator determines that the ashestos content level
1s not protective of human health and the envi-
ronment, the Administrator shall promulgate
regulations establishing a lower asbestos con-
tent level within 3 years of the Administrator’s
determination.

“(D) USES FOR EXEMPTED AGGREGATE
PRODUCTS.—Aggregate products are exempted
under subparagraph (A) only to the extent that
they are imported, manufactured, processed, or
distributed in commerce for use—

“(i) as an integral part of asphalt
concrete;

“(i1) as an integral part of Portland
cement concrete; or

“(ifl) as an integral part of other
similarly ecemented materials.

“(E) RECEIPT TO RECIPIENT.—Any per-
son who imports, manufactures, processes, or
distributes in commerce aggregate products ex-
empted pursuant to this paragraph shall pro-
vide to each recipient of such products a written

receipt that includes the following mformation:

(306403115)
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1 “(i) The amount of such products
2 provided to the recipient.
3 “(ii)) The date the products were pro-
4 vided to the recipient.
5 “(iil) A certification that the products
6 have been tested pursuant to this para-
7 graph and determined to have an asbestos
8 content of less than the currently effective
9 asbestos content level under subparagraph
10 (A)() or (ii).
11 “(e) DisPosAL—
12 “(1) IN GENERAL.—Except as provided in para-
13 graph (2), not later than 3 years after the date of
14 enactment of this title, each person that possesses
15 an asbestos-containing product that is subject to the
16 prohibition established under this section shall dis-
17 pose of the asbestos-containing product, by a means
18 that is in compliance with applicable Federal, State,
19 and local requirements.
20 “(2) ExEMPTION.—Nothing in paragraph (1)
21 requires that an asbestos-containing product be re-
22 moved or replaced.
23 “(d) COMPLIANCE TESTING.—
24 “(1) IN GENERAL.—In accordanece with para-
25 graph (2), not later than 1 year after the date on

FAV10\021508\021508.086.xmi
February 15, 2008 {4:30 p.m.}

(396403115)



26

FATB\HMM\ASBES08_001.XML HLC.

O 0 NN N e W e

[ s T - T T e R — R = R
R8I REB88 % 3 acrr L 0 =5

£A\V10\021508\021508.086.xmi
February 15, 2008 (4:30 p.m.}

15
which the prohibition takes effect under subsection
(a), and annually thereafter, to ensure compliance
with this section, the Administrator shall carry out
tests on an appropriate quantity of products, as de-
termined by the Administrator, to determine if the
products are asbestos-containing products.

“(2) APPROPRIATE TEST METHODOLOGIES.—In
carrying out the compliance testing under paragraph
(1), the Administrator shall use the appropriate test
methodology for each product that is the subject of
the compliance testing.

“(3) ANNUAL REPORT.—

“(A) IN GENERAL.—Upon completion of
each annual testing period described in para-
graph (1), the Administrator shall prepare a re-
port for the annual testing period covered by
the report, describing those products that are
asbestos-containing products.

‘“(B) PUBLIC AVAILABILITY.—Not later
than 90 days after the date of completion of
each annual testing period described in para-
graph (1), the Administrator shall make the re-
port for the annual testing period covered by

the report available to the public.

(396403i15)
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“(e) SaviNgs CLAUSE.—Except as specifically pro-
vided in this title, nothing in this title shall be construed
to override, change, or otherwise affect the obligations of
any person, including a Federal agency, to comply with
the regulations contained in part 763 of title 40 of the
Code of Federal Regulations.

“SEC. 604. CRIMINAL PENALTY.

“Notwithstanding section 16(b), any person who
knowingly or willfully violates any provision of this title
shall, in addition to or in lieu of any civil penalty which
may be imposed under section 16(a) for such violation,
be subject, upon conviction, to a fine of not more than
$25,000 for each day of violation, or to imprisonment for
not more than 5 years, or both.

“SEC. 605. CITIZEN PETITIONS.

“(a) IN GENERAL.—Any person may petition the Ad-
ministrator to initiate a proceeding for the issuance,
amendment, or repeal of a regulation or order under this
title.

“(b) FiLING AND CONTACT.—Such petition shall be
filed in the prineipal office of the Administrator and shall
set forth the facts which it is claimed establish that it is
necessary to issue, amend, or repeal a regulation or order

under this title.
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“(¢) HEARING OR INVESTIGATION.—The Adminis-
trator may hold a public hearing or may conduct such in-
vestigation or proceeding as the Administrator deems ap-
propriate in order to determine whether or not such peti-
tion should be granted.

“(d) GRANTING OR DENIAL.—Within 90 days after
filing of a petition described in subsection (a), the Admin-

istrator shall either grant or deny the petition. If the Ad-

O 0 =1 & th R W N~

ministrator grants such petition, the Administrator shall

—
o

promptly commence an appropriate proceeding in accord-

—
—

ance with this title. If the Administrator denies such peti-
tion, the Administrator shall publish in the Federal Reg-

—
[FS I 8

ister the Administrator’s reasons for such denial. The

—_
~

granting or denial of a petition under this subsection shall

—
wn

not affect any deadline or other requirement of this title.

—
=)}

“SEC. 606. STATE AND FEDERAL LAW,

—
<

“(a) NO PREEMPTION.-—Nothing in this title shall be

—
[o2]

construed, interpreted, or applied to—

-
O

“(1) preempt, displace, or supplant any other

[
o

State or Federal law, whether statutory or common;

o
p—

or

(3%
(3]

“(2) prohibit the importation, manufacture,

[\
w

processing, or distribution in commeree of drinking

)
=

water in a manner that complies with the require-
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ments of the Safe Drinking Water Act (42 U.S.C.

300f et seq.) and regulations issued under that Act.

“(b) No FEDERAL CAUSE OF ACTION.—Nothing in
this title creates a cause of action, or in any other way
increases or diminishes the liability of any person, under
any other law.

“(e) INTENT OF CONGRESS.—It is not the intent of
Congress that this title or rules, regulations, or orders
issued pursuant to this title be interpreted as influencing,
in either the plaintiff’s or defendant’s favor, the disposi-
tion of any civil action for damages relating to asbestos.
This subsection does not affect the authority of any court
to make a determination in an adjudicatory proceeding
under applicable State law with respect to the admission
into evidence or any other use of this title or rules, regula-
tions, or orders issued pursuant to this title.”.

(b) DE‘FINITION AMENDMENTS.—Section 202(3) of
such Act (15 U.S.C. 2642(3)) is amended—

(1) in each of subparagraphs (A) through (D),
by striking the commas at the end of the subpara-
graphs and inserting semicolons;

(2) in subparagraph (E), by striking “, or”’ and
inserting a semicolon;

(3) in subparagraph ('), by striking the period

at the end and inserting a semicolon; and

£AV10\021508\021508.086.xm! {396403]15)
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(4) by adding at the end the following:
“(@) any material formerly classified as
tremolite, including—
‘(i) winchite asbestos; and
“(i1) richterite asbestos; and
“(H) any asbestiform amphibole mineral.”.
() ConrorRMING AMENDMENTS.—(1) The table of
contents in sections 1 of the Toxic Substances Control Act
(15 U.S.C. prec. 2601) is amended by adding at the end
the following:

“TITLE VI—ASBESTOS-CONTAINING PRODUCTS

“Sec. 601. Definitions.

“Sec. 602. Public education program.

“Sec. 603. Prohibition on asbestos-containing products.
“Sec. 604. Criminal penalty.

“See. 605. Citizen petitions.

“Sec. 606. State and Federal law.”.

(2) Section 7(a) of such Act (15 U.S.C. 2606(a)) is
amended by inserting “or title VI" after “or title IV’ both
places it appears.

(3) Section 11(a) and (b) of such Act (15 U.S.C.
2610(a) and (b)) are amended by inserting “or title VI”
after “‘to title IV’ both places it appears.

(4) Section 13(a)(1)(B) of such Aect (15 U.S.C.
2612(a)(1)(B)) is amended by inserting “or title VI’ after
“or title IV’ each place it éppears.

(5) Section 15(1) of such Act (15 U.S.C. 2614(1))
is amended by inserting ‘“‘or title VI" after “‘title II'” both

places it appears.
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(6) Section 15(2) of such Act (15 U.S.C. 2614(2))
is amended—

(A) by inserting “or title VI” after “‘section 5
or 6 both places it appears; and
(B) by inserting “or title VI after ‘“‘section 5

or 7.

(7) Section 17(a)(1)(B) of such Aet (15 U.S.C.
2616(a)(1)(B)) is amended by inserting “or title VI” after
“or title IV’ both places it appears.

(8) Section 17(b) of such Aet (15 U.S.C. 2616(b))
is amended by inserting “or title VI after “to title IV”.

(9) Section 19(a)(1)(A) of such Act (15 U.S.C.
2618(a)(1)(A)) is amended by striking “title IT or IV’ and
inserting “title I, IV, or VI”,

(10) Section 19(a)(3)(B) of such Act (15 U.S.C.
2618(a)(3)(B)) is amended by inserting “or title VI" after
“under title IV”.

(11) Section 20(a)(1) of such Act (15 U.S.C.
2619(a)(1)) is amended by striking “title I or IV” both
places it appears and inserting “title II, IV, or VI”.
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Mr. WYNN. At this time, we will turn to our first witness panel.
It is a single witness. I am very pleased to welcome Mr. James
Gulliford, Assistant Administrator at the Office of Prevention Pes-
ticides and Toxic Substances with the U.S. Environmental Protec-
tion Agency. We will have a 5-minute opening statement from Mr.
Gulliford, the prepared testimony submitted in advance of the
hearing will also be made part of the hearing record.

Mr. Gulliford?

STATEMENT OF JAMES B. GULLIFORD, ASSISTANT ADMINIS-
TRATOR, OFFICE OF PREVENTION, PESTICIDES, AND TOXIC
SUBSTANCES, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. GULLIFORD. Thank you. Good afternoon, Chairman Wynn,
Ranking Member Shadegg, and member of the subcommittee.
Thank you for the opportunity to talk with you today, and I ask
that my entire written testimony be included as part of the record.

I am here today to discuss EPA’s efforts of asbestos control under
the Toxic Substances Control Act and to share information on legis-
lation that is pending with the subcommittee to ban asbestos. EPA
believes a legislative approach to address this issue may be an ef-
fective away of further reducing the risks from asbestos, providing
it is carefully crafted and effectively focuses on risk reduction. And
as demonstrated through previous meetings with your committee
staff prior to this hearing, we stand ready to continue to work with
your committee.

We all agree that exposure to asbestos remains a public health
concern due to its continued use and presence in building and prod-
ucts. While the disease rate may slow over time as use declines,
given the severity and negative outcomes associated with asbestos-
related diseases, actions to address the remaining uses are impor-
tant to further reduce disease. For decades, a number of Federal
agencies have regulated asbestos-containing products, wastes and
releases, and this work has reduced exposures. In 1989, as has
been pointed out, EPA promulgated final regulations under section
6 of TSCA to ban and phase out asbestos in most products. How-
ever, in 1991, the U.S. Court of Appeals for the Fifth Circuit over-
turned portions of the asbestos-product ban.

Following the court decision, only a few asbestos uses remained
banned, along with new uses of asbestos. Nonetheless, EPA contin-
ued its work to reduce asbestos exposure and risks in other priority
areas. For example, in building asbestos removal is not usually
necessary, unless the material is damaged or disturbed through
demolition or renovation activities. So our focus is on preventing
exposure by teaching people to recognize asbestos-containing mate-
rials, to monitor them, and effectively manage them in place. EPA
also regulates the release of asbestos from factories and during
building demolition or renovation under the Clean Air Act.

In a number of sites across the country where environmental re-
leases or threatened releases can harm public health or the envi-
ronment, EPA also performs asbestos cleanups under the Super-
fund program. As has been pointed out, one of the largest asbestos-
remediation efforts is the asbestos-contamination problem at the
Libby, Montana Superfund site. EPA has been working closely with
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the community in Libby to clean up contamination and reduce
risks to human health.

On science, many questions remain about asbestos, including
areas such as toxicology, epidemiology and exposure assessment.
EPA has a number of ongoing activities to address these various
uncertainties, including research to address data gaps on health ef-
fects as well as assessing risks from exposure to asbestos and re-
lated materials.

After preliminary review, we do have concerns with some of the
provisions in the draft bill, such as the provision to regulate aggre-
gate and the compliance-testing requirement, and we may have ad-
ditional concerns as the administration completes its review. How-
ever, EPA believes that asbestos does not belong in products and
safer and equally efficacious and cost-effective substitutes exists.
And EPA appreciates the opportunity to continue to provide tech-
nical assistance to the committee, and we will also continue to re-
view the draft bill.

So thank you for invitation to appear today before the sub-
committee, and I will be pleased to answer any questions.

Mr. WyYNN. Thank you very much for your testimony. Let me rec-
ognize myself for questions at this time, and indicate that I appre-
ciate the technical assistance that you and the EPA staff have pro-
vided to our subcommittee.

The first question I want to ask you, though, is do you agree that
the 1 percent threshold or cut-off level for regulation in the Toxic
Substances Control Act that was used by the Senate as the stand-
ard for the prohibition in S. 742 was established on the basis of an-
alytical capability in 1973 and does not reflect current science?

Mr. GULLIFORD. Thank you, Congressman Wynn. The 1 percent
standard was established in the AHERA statute, and it is, as you
said, established at the time primarily on the basis of our analyt-
ical ability to detect asbestos and asbestos fibers. The 1 percent
standard is not a risk-based health standard, so I would agree ex-
actly with what you said.

Mr. WYNN. Thank you. That is a very important point that it is
not risk based or health based.

The second question I wanted to ask is that almost all of the
EPA technical assistance suggested changes to S. 742, were incor-
porated in the committee print. I would like highlight a couple of
EPA suggestions. Would you agree that to protect public health
and the environment from asbestos hazards and to improve the ef-
fectiveness of the legislation, the ban should target any products in
which asbestos is intentionally added or present as a contaminate?

Mr. GULLIFORD. Yes, we do agree with that. That was part of our
technical assistance and our discussions with committee staff be-
cause we know for a fact, and particularly we learned it in the
Libby situation, that soil and debris that does contain less than 1
percent of asbestos can release unacceptable air concentrations of
these types of asbestos. So it is important, and we have no stand-
ard, we have no threshold under which we believe that there is no
threat or danger from an asbestos exposure.

Mr. WyNN. Thank you. At this time, I would like to ask unani-
mous consent that EPA’s technical assistance comments on S. 742,
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dated November 2, 2007, be put into the record. Without objection,
so ordered.

The next question I wanted to ask you is whether it is true that
EPA is not aware of any commercial uses of asbestos other than
diaphragms for existing chlor-alkali electrolysis installations which
do not have non-asbestos alternatives?

Mr. GULLIFORD. We think that the opportunity that the bill al-
lows for exemptions to be established is an important one because
there may be uses for asbestos that are appropriate. There may be
ways, for example, as you mentioned in the chol-ralkali facilities
where the exposure in the use of asbestos can be mitigated and
protected in such a way that there is virtually little risk to human
health or the environment. So we do agree with the process to ex-
amine exemptions, but we do believe that it should be a very tight
exception and that clearly, we should proceed, again, with respect
to a ban, to those questions where are there are alternative for use,
they are equally efficacious, they are cost effective, and again, are
more protective of human health and the environment.

Mr. WynNN. I think what I am trying to get at is are you aware
of any situations other than chloroalkali electrolyses installations
where there are not non-asbestos alternatives? And obviously, that
could change, but based on what you know today?

Mr. GULLIFORD. We know that, clearly, there are uses in effect
that we would not ask that they be removed, for example, asbestos
in place in cars and in homes, so the fact that we have restricted
those from the requirements that they be banned will allow contin-
ued commerce in that if a person has a home with asbestos prod-
ucts in it, that homes can continue to be sold without removing
those, again, if they are safe it the situation that they are used.

Mr. WYNN. But what I am trying to get, and I don’t want to be-
labor this, but the existence of alternatives is fairly widespread.
Are you aware of any situations where there are not alternatives,
othe?r than the one that I referenced at the beginning of my ques-
tion?

Mr. GULLIFORD. I agree that for most uses, we believe that there
alternative that are commercially available, and I, myself, am not
aware off the top of my head of other existing uses for which there
are no alternative, but as you indicated, I will not rule that out.

Mr. WynN. OK, thank you very much for your testimony and an-
swering the questions I just raise. At this time, I would defer to
my colleague, Mr. Shadegg.

Mr. SHADEGG. Thank you, Mr. Chairman, and thank you, Mr.
Gulliford. I appreciate your work on this issue.

You indicated that a portion of the standard, which is written in
the committee mark, which talks about asbestos which is delib-
erately added, and as I understand it, you testified that the 1 per-
cent standard is not a risk-based standard. It was based on ability
to detect at the time. Is that correct?

Mr. GULLIFORD. Yes, it is.

Mr. SHADEGG. You heard my opening statement in which I ex-
pressed concern that the former definition of asbestos-containing
products in the committee mark, which says “otherwise present in
any concentration” sets a zero standard, does it not?

Mr. GULLIFORD. It could be interpreted that way, yes.
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Mr. SHADEGG. Is there a grant of authority to EPA to adopt any
standard other than a zero standard under that language, “any
concentration?”

Mr. GULLIFORD. Yes, virtually all of our standards are based on
risk, so zero-based standards are not a necessary standard for EPA
to go to.

Mr. SHADEGG. But there is no mention of risk in this language.

Mr. GULLIFORD. As we provided input on that issue, we did not
mean for it, for example, as you indicated in your opening remarks,
to apply to a fiber that may fall on a piece of tape in manufacture.
But I think it is very important that we recognize that we don’t
have a risk-based standard that says that there is an acceptable
level of asbestos.

Mr. SHADEGG. So right now, if you set any standard above zero,
if you set a standard that would tolerate an ambient piece of asbes-
tos dropping on a piece of scotch tape, since it says any, you could
be sued for any standard other than zero, correct? Or is there risk
language that I don’t see in the bill?

Mr. GULLIFORD. I am not sure that I understand your question.
It is not our intent that this definition would apply to the example
that you gave.

Mr. SHADEGG. It is very interesting in this hearing room, but it
is not going to be very interesting to a court. I mean what I am
concerned about is the court is going to say in in any concentration
means just exactly what it says in plain English. Now, I know
judges like not to read plain English, but I read that as creating
a huge issue.

Let me ask another question. You said that the 1 percent stand-
ard was a statutory standard. It was set in the statute.

Mr. GULLIFORD. Right.

Mr. SHADEGG. The committee mark sets a statutory standard. It
does not leave it to the discretion of the agency. Have you not
found over the years that it is better to give the agency discretion
to set the standard, for example, based on risk, rather than have
the Congress set the standard? I mean, isn’t that what you are tell-
ing us is the problem with the 1 percent standard?

Mr. GULLIFORD. I think what I would try communicate in that
is in this case, asbestos, much like products like PCBs were in the
TSCA original legislation, there are products such as that where a
mandatory ban is a very effective way to deal with products, again,
that we don’t believe there is an appropriate place for, products
that contain asbestos in the marketplace, again, unless there is——

Mr. SHADEGG. So is EPA saying it wants a zero-tolerance stand-
ard? None? Zero?

Mr. GULLIFORD. I still stand by the definition that we gave, but
we did not offer that language, again, with the intent that it be ex-
clusively a——

Mr. SHADEGG. So the any concentration is yours. You want it to
mean zero?

Mr. GULLIFORD. Again, the reason I am saying that, as I stated
before, is because we do not have a risk-based standard with re-
spect to asbestos to suggest at some certain level of asbestos expo-
sure it is safe.
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Mr. SHADEGG. OK, I need to move onto other issues for time rea-
sons. Have you looked at the exemption this legislation provides for
sand and gravel operations, and would you agree it provides that?
Sand and gravel operations or aggregate operations can get an ex-
emption if they certify that the load tested is below 25 percent for
ieac(lll? load and that they then report that to the purchaser of the
oad’

Mr. GULLIFORD. We have concern for the way that this language
has appeared, again, in the committee print, and we have not had
an opportunity to discuss that with the sand and gravel people, so
we have

Mr. SHADEGG. So you are open to discussing those issues. Are
you also open to discussing my concern about the “any concentra-
tion” language?

Mr. GULLIFORD. Yes, I am.

Mr. SHADEGG. OK, great. Last issue: the words “citizens” do not
appear in the bill, but they are otherwise in TSCA. Do you agree
with me that under the way the committee print is written, a cit-
izen suit may be brought against the Defense Department under
this legislation, is that correct?

Mr. GULLIFORD. I have not have an opportunity to discuss, again,
the committee print with the Department of Defense. We do, abso-
lutely, agree with that. There are defense-related needs for asbes-
tos and asbestos-containing products.

Mr. SHADEGG. You wouldn’t advocate citizen suits against the
Defense Department, would you?

Mr. GULLIFORD. I would not. And we, also, though would defer
to the Department of Defense, and NASA, for example, for their
space applications as well, their judgment in the importance of
those exemptions.

Mr. SHADEGG. Do you know if the Defense Department has taken
a position on the committee mark?

Mr. GULLIFORD. I do not know.

Mr. SHADEGG. Thank you. Thank you, Mr. Chairman.

Mr. WYNN. Thank you, and the gentleman from Georgia, Mr.
Barrow, for questions.

Mr. BARROW. Thank you, Mr. Chairman. I won’t be long. I just
have a couple of questions.

Mr. Gulliford, in between the Senate version, which has a 1 per-
cent by weight standard, and the House committee print, which
has issues which have been raised by Mr. Shadegg and others, how
does the standard vary in the 40-or-so countries that have a ban?
A ban can mean more than one thing, obviously, and I read in the
materials, for example, that Japan has a 0.1 of 1 percent standard.
Do you have any ideas of how the bans and the various degrees of
bands tend to vary in terms of the scope of the prohibition?

Mr. GULLIFORD. I do not know the answer to that. I don’t know
the basis for any standard that has been set internationally or by
individual countries internationally, nor do I know the basis for the
actions that the EU took, for example.

Mr. BARROW. I can see the commonsense of not trying to elimi-
nate from products that are in the air we breathe the ground we
walk on at the same time. I can see that you want to avoid a loop-
hole that is going to create an opportunity for any exposure that
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is greater than necessary and that not have any appreciable benefit
to go along with the cost or risk to go along with it. I am just won-
dering what other countries are using as benchmarks in defining
their band for this. I haven’t seen anything that looks quite like
the committee print in anything that has been referred to in other
countries, but it may be they have a similar comprehensive or far-
reaching, but more commonsense interpretation of how it applies.
Can you guide us in that? Can you give us any insight in to that?

Mr. GULLIFORD. We would be happy to look into that and report
back to the committee.

[The prepared statement of Mr. Gulliford appears at the conclu-
sion of the hearing.]

Mr. BARROW. I thank you, Mr. Chairman. That is all I have.

Mr. WynN. I thank the gentleman for his questions. It was cer-
tainly on point. I believe that concludes all of the questions for this
panel, and I want to thank you for your testimony.

At this time, I would like to welcome our second panel. Gentle-
men, thank you very much for coming. Before us today, I would
like to introduce, first all of the panelists. We have with us Dr. Au-
brey Miller, Senior Medical Officer and Toxicologist at the U.S. En-
vironmental Protection Agency in Region 8. Next, we have Chris-
topher Weis, Senior Toxicologist, U.S. Environmental Protection
Agency, NEIC. And third, we have Mr. Gregory Meeker, a geologist
at U.S. Geological Survey. I would like to clarify that only Mr.
Meeker will be making an opening statement. However, the other
panelists will be available to answer questions at the appropriate
time. At this point, I would like to recognize Mr. Meeker for his
testimony. Again, thank you for being here.

STATEMENT OF GREGORY P. MEEKER, GEOLOGIST, U.S. GEO-
LOGICAL SURVEY, DENVER MICROBEAM LABORATORY, MS-
973

Mr. MEEKER. Thank you, Mr. Chairman, and members of the
subcommittee, thank you for the opportunity to present testimony
on the mineralogy and geology of asbestos. My name is Greg Meek-
er, and I am a geologist at the U.S. Geological Survey.

Asbestos is a term applied to a special group of minerals that
form as long, very thin fibers that usually occur in bundles. When
handled or crushed, the bundles readily separate into individual fi-
bers. This type of mineral growth is called asbestiform. The defini-
tion for asbestos is based on the proprieties that make it valuable
as a commodity. Although there are many asbestos minerals, some
commercial and regulatory definitions of asbestos focus of
chrysotile and several members of